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BRIEF FOR RELATOR-APPELLANT 

STATEMENT OF THE CASE 

This is an appeal from an Order of the United States Dis¬ 
trict Court for the Southern District of New York, Thomas P. Grlesa, 
Judge, filed November 27, 1972, dismissing and denying a petition 
for a writ of habeas corpus brought oii behalf of a state prisoner, 
the latter claiming that his conviction was obtained in violation 
of the rights guaranteed him by the United States Constitution. 

This brief is submitted on behalf of the relator-appellant 
in support of reversal and for granting of the writ. 
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QUESTIONS PRESENTED 

1. Was the in-court identification of the appellant 
by the victim of a violent crime, the only surviving eye-witness, 
so tainted by impermissible suggestion as to be inherently viola¬ 
tive of appellant's right to due process of law? 

2. Was the original ouv-of-court identification pro¬ 
cedure, in the absence of counsel, in violation of appellant's 
constitutional right to counsel? 

3* Assuming, arguendo , that counsel was notified and agreed 
to the uncounseled confrontation, did this, in effect, deprive appel¬ 
lant of the assistance of counsel? 

Were the totality of the circumstances surrounding 
appellant's confession sucn Lnai/ une staue faxlen uo cax'X'y its iieavy 
burden of proof as to voluntariness? 

5. Was th« warrantless search of appellant's home such 
a lawless Infringement on his rights under the Fourth Amendment of 
the Constitution as to have required the court to suppress the re¬ 
sulting evidence? 

6. Did the state fact-finding process adequately deter¬ 
mine all the underlying factual disputes necessary for a proper ap¬ 
plication of the lav;? 
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7. On the undisputed facts, is there sufficient evl 
dence that petitioner was deprived of his constitutionally guar 
anteed right to due process of law to warrant the Court to re¬ 
verse the order of the District Court and grant the petition 
for a writ of habeas corpus forthwith? 
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THE MATERIAL FACTS 


Shortly after five o'clock, on the morning of July 17, 
1967 , a young man driving to work through the town of North Salem, 
In the County of Westchester, New York, found In the middle of the 
road, the bleeding and wounded body of a man, later Identified as 
Joseph M. Gagllardl, Jr. The New York State police were summoned 
to the scene and Gagllardl was removed to Northern Westchester Hos¬ 
pital, where shortly after 6:30 A.M. he was admitted for surgery 
which was to last about five and a half hours. Before the opera¬ 
tion began, however, Gagllardl, who was unable to speak because of 
a wound which had severed his throat Just above the larynx. Indi¬ 
cated In response to the questions of doctors that he wanted paper 
and pencil. On the pad he was given, he wrote the words "Nigger 
Knife." Following the operation, at about 1:30 P.M., Gagllardl, who 
had been moved to the recovery room, was allowed to meet with an of¬ 
ficer of the State Police for a short time. 

The victim, Joseph M. Gagllardl, Jr., twenty-two years old 
and employed as a truck driver at the time, recovered from his un¬ 
questionably serious Injury to become the key prosecution witness 
at the trial of TIVIS HAWKINS. According to his testimony at the 
trial, he had spent Sunday, July I 6 , 1967 , visiting his brother In 
South Salem, New York. He had left his brother's house at about 





eleven o’clock at night and driven his I 966 yellow Chevelle conver¬ 
tible to a bar and grill known as Sam Ward's in nearby Croton Falls. 

He drank vodka and 7-Up until about 2:00 A.M. when he left accompa¬ 
nied by Jeanette Stelnke, a young woman he knew passingly as some¬ 
one he had seen on previous occasions at Sam Ward’s. 

Continuing his testimony, Gagllardi said that as they 
were proceeding down Route 22 he realized that he had to go to the bath¬ 
room, so he pulled off on Deans Bridge Road into a little clearing 
where he stepped out of the car to urinate. Just as he was about 
to start the car again, someone approached the left side of the car 
and announced "This is a stick-up." At the trial, Gagliardi was 
able to describe the man, who was holding an automatic pistol, only 
as "colored” [R. 836 ; A. 1]» and wearing dark glasses. He further 
testified that the intruder, while pointing the gun at his head, 
got into the back seat of the car, I'tached into his pockets and 
took his money and then directed him to return to Route 22. When 
they reached the intersection of Deans Bridge Road and Route 22, 
Gagllardi claimed he saw an unoccupied red Mustang automobile and 
that he made a mental note of its license number. Gagliardi con- 

*Parallel references are given first, to pages of the Record on 
Appeal from appellant’s Judgment of connection in the State Court 
(on Exhibit lodged with this Court), and second, to pages of Ao- 
pellant’s Appendix filed herewith. 


tinued to drive east at the intruder’s directions until they entered 
a long driveway, which after a steep ride ended at the entrance of 
a house which they were directed to enter. After his hands were 
secured behind his back with what Gagliardi thought to be a man’s 
tie, he was taken into a cellar where ho was left tied to a steel 
pole. He left Jeanette Steinke, alive, where she had been di¬ 
rected to lie on the bedroom floor. He never saw her again. 

After having been in the cellar for only a few minutes, 
Gagliardi’s testimony continued, the man who had abducted him and 
Miss Stelhke returned to the cellar and ’’cut my throat”. [R. 8A<4; 

A. 2] After that point he passed in and out of consciousness, but 
he was aware of being dragged out of the cellar and later of being 
in the trunk of his own car, which he recognized from material he 
carried there. He recalled that he was aware of the car coming to 
a sudden stop and that after he heard the driver of the car walk 
away he was able to pull himself out through the rear seat of the 
car. Somehow he managed to get himself through a wooded area back 
to the road at which point he again lost consciousness. It was ap¬ 
parently shortly thereafter that Gary Casson, the young man afore¬ 
mentioned, arrived on the scene. 

Returning to the events which took place in the hospital 
after Gagliardi was moved to the recovery room. Investigator Conover 
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of the State Police testified that he arrived at the hospital at ap¬ 
proximately 1:30 P.M. and that it was at this time that Gagliardi 
communicated to him the location he had been taken to the night 
before and the license plate number and description of the vehicle 
^ he had seen the night before at the intersection of Deans Bridge 

^ ' Road and Route 22. A review of vehicle registrations in the County 

turned up the fact that the car Gagliardi testified to seeing on 
Route 22 the night before was registered to TIVIS TROIT HAWKINS. 

Upon Conover’s return to the Goldens Bridge police station, three 
State Police vehicles were dispatched to what ultimately was estab¬ 
lished to be the estate of Rabbi Maurice Eisendrath. Since there 
was a chain stretched across the foot of the driveway, the officers 
walked up the half-mile long driveway to the main house. At a gar¬ 
dener’s shed about a hundred feet away from the house. Investigator 
Conover discovered a mound covered by peat-moss bags and some large 
gardening equipment. Investigating further he uncovered the body 
of Jeanette Stelnke. it was subsequently determined that she had 
been beaten to death with a wrench which was found containing no 
identifiable fingerprints, in an outside tool shed near the house. 

Investigator Fairchild and Trooper Herbst then proceeded 
back down the hill to a garage-apartment structure Just inside the 
entrance to the estate. As they passed the front of the garage they 
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spotted TIVIS HAWKIN's red Mustang. At this moment, Mrs. Hawkins 
called out the window to see who was there. Investigator Fairchild 
asked if Mr. Hawkins was at home. Mrs. Hawkins replied that he 
was sleeping. According to his testimony he had in fact been 
in bed naked and had quickly pulled on a pair of work pants in 
order to answer the door. 

From this ooint it is difficult to recreate the events 
which followed, since there is conflicting testimony about almost 
every thing that happened for the remainder of that day. The fac¬ 
tual disputes pertaining to the events of the afternoon of July 17 , 
1967 , begin with the question of where TIVIS HAWKINS was standing 
when he was placed under arrest for murder by Investigator Fairchild. 
Fairchild testified that he arrested the appellant while the latter 
was standing in his doorway [R. 6l4; A. 3], whereas HAV/KINS claims 
that he was arrested outside his home. [R. 93 I 1 ; a. in either 

event he was removed, in handcuffs, barefoot and unclothed, to the 
Goldens Bridge Police Station, where he arrived at about 4:00 P.M. 
After Investigator Valrchlld left the appellant in the custody of 
Trooper Herbst to be taken to the station, Fairchild went back to 
the main house to advise Investigator Conover of the arrest. To¬ 
gether, they returned to HAWKINS's house where they commenced a 
search as a result of which they obtained the work shirt the accused 




had worn the day before and had left draped on his living room 
couch when he had gone to bed the night before. 

Investigators Fairchild, Curico, Simbari and Maselll 
were all admittedly involved in the Interrogation of HAV/KINS at 
various times. Both Police Officers who took the stand at the 
suppression hearing testified that he was interviewed by two 
teams of two Police Officers consecutively. HAWKINS testified 
specifically that there were more than four [R. 179, 9^7; A. 5, 

6] at any given time and there is uncontroverted testimony that 
Investigator La Montagne was present in the Detective's office, 
where the accused was being Interrogated, as well [R. 3^16; A. 7]. 

Both Investigators Curico and Simbari, who testified 
for the prosecution said that they had each separately apprised 
the appellant of bis rights unaer tne Constitution ana tnat ne 
had waived such rights by saying that he knew all that and that 
he did not need a lawyer. [R. 77, 89; A. 8, 9] HAWKINS not only 
specifically denied this [R. 179, 180, 187; A. 5, 10, 11] but tes¬ 
tified to a course of physical and psychological coercion inclu¬ 
ding being grabbed by the throat and choked [R. 178; A. 12]; punched 
in the head [R. 179; A. 5 ]; that his bare feet were repeatedly 
stepped upon [R. 205; A. 13], and threatened that if he did not con¬ 
fess he would be pushed out the side door and shot in the head making 




it appear that he had been trying to escape [R. 189; A. 14], 

Investigator Simbari testified that upon having received 
appropriate warnings and having rejected them, HAWKINS simply pro¬ 
ceeded to tell him and Investigator Maselli what had occured [R. 

89; A. 15]; that Investigator Maselli transcribed this statement 
in longhand; that it was read back to the accused v/ho thereupon 
signed it. Investigator Simbari then personally typed-out the hand 
written statement and summoned a notary public before whom the ap¬ 
pellant signed it, swearing that he had given it voluntarily [R. 
90-92; A. 16-18]. 

HAWKINS, on the other hand, testified that he was being 
told "You did it like this, you did it like this"; that he did not 
read or know what he was signing [R. 221; A. 19] and that the spe¬ 
cific threat that he would be pushed out the side door and shot 
came in relation to his signing the final typewritten statement be¬ 
fore the notary public [R. 180; A. 10] and that in a symbolic act 

0 

Of defiance he printed rather than sign his name to the statement. 
Furthermore, Ralph Church, the notary public who worked as a custo¬ 
dian for the State Police, testifying for the People, stated in di¬ 
rect contradiction to the testimony of Investigator Simbari [R. 89; 
A. 15] that HAV/KINS's handcuffs were unlocked only after he had 
asked him to raise his hand to verify the truth of the statement he 
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was about to sign. [R. 695; A. 20] Mr. Edward Blum, a local at¬ 
torney who had been called to come to the police station by a 
concerned neighbor for whom HAWKINS had done general handyman 
work, and Mr. Ernest H. Rosenberger, the attorney who was re¬ 
tained to represent the appellant at the arraignment later that 
night, both took the stand to testify that HAWKINS had complained 
to them, immediately afterwards of the physical abuse he has suf¬ 
fered. Mr. Rosenberger further testified that p-ior to the ar- 
ralgnment he specifically expressed his concerns about the pro¬ 
cedures used to obtain the confession and the identification to 
Mr. Pacelle, the prosecuting attorney. However the confession 
was in fact obtained, it contained a narrative which differed sub¬ 
stantially from the story told by the victim Gagliardi. Though 
the confession has TIVIS HAWKINS admitting to getting into a car 
with a man and a v/oman and later hitting the woman and cutting the 
man and finally covering up her body with some peat-moss bags, 
there is no mention of a gun, nor a robbery, nor a motive, and in 
fact, no evidence of a gun, or the forty-two dollars allegedly sto¬ 
len from Gagliardi or a motive for TIVIS HAWKINS to have committed 
this crime ever materialized. 

As to the events leading up to HAWKINS being taken to the 
hospital room of Gagliardi there is also considerable controversy 
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surrounding the historical facta. The dispute focuses on whether 
Mr. Blum, the local attorney who had been summoned by the HAWKINS's 
neighbor, Audrey Haussermann, and who had a short Interview with 
HAWKINS, was Informed that the appellant was to be taken to 
the hospital to be Identified by Gagllardl. Mr. Blum testified 
that at no time was he told by anyone that there were plans 
to take the appellant to the hospital to be viewed by the victim. 
Three Police Officers - Investigators Conover [R. 339-31)3; a. 

?1-J5], La Montagne [R. 3115-347; A. 26-2§] and Slmbarl [R. 3A9- 
351, A. 29-31] - testified that they had so notified Hr. Blum. 

In fact, at about 7:00 P.M. TIVIS HAWKINS was taken to Northern 
Westchester Hospital, where handcuffed and standing between 
twn he v.'a£ rarvoorav,!-,,,] j.. 

» t'~ ^ V-WV twtigjxxai j. ao the £>U!»pect. 

Gagllardl, still recovering from the five and a half hour operation 
performed upon him earlier In the day and the drugs which had 
been administered up until 3:00 P.M.. simply responded by nodding 
squeezing the hand of Investigator Conover when HAWKINS 
was brought to the foot of his bed [R. 387; a. 32]. 

The arraignment proceedings were conducted In the Town 
Court in Salem at eleven o'clock that night. At the trial, TIVIS 
HAWKINS took the stand In his own defense. He continued to assert 
that his "confession" was coerced and untrue In substance and that 
he was totally Innocent of the charges against him. 
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POINT I 


TIVIS HAWKINS WAS DENIED THE DUE PROCESS OP 
LAW BECAUSE A KEY ELEMENT OF THE CASE AGAINST 
HIM, THE IN-COURT IDENTIFICATION, WAS IRREP¬ 
ARABLY TAINTED BY THE SUGGESTIVE OUT-OF-COURT 
PROCEDURE, WHICH WAS AGGRAVATED BY THE WIT¬ 
NESS’S APPARENT PRECONCEPTIONS TOWARDS MEMBERS 
OF THE GROUP TO WHICH HAWKINS BELONGS. 


In the 19^11 case of Llsenba v. People of State of Cali¬ 
fornia , 31^ U.S. 219, 62 S.Ct. 280, 86 L.Ed 166 (19^1), the Supreme 
Court affirmed the principle contended for in the present case: 

As applied to a criminal trial, denial 
of due process is the failure to observe 
that fundamental fairness essential to 
the very concept of Justice. In order 
to declare a denial of It we must find 
that the absence of that fairness fatally 
infected the trial; the acts complained 
of must be of such quality as necessarily 
prevent a fair trial. 

31^ U.S. at 236. 

In June of 196?, the Court decided a trio of cases which 
again reaffirmed the above stated principle and specifically applied 
it to the context of pre-trial indentification procedures. These 
three companion cases were United States v. Wade . 388 U.S. 218, 8? 
S.Ct. 1926, 18 L.Ed2d 11^9 (1967); Gilbert v. California . 388 U.S. 
263, 87 S.Ct 1951, 18 L.Ed.2d 1178 (1967), and Stovall v. Denn o. 

388 U.S. 293> 87 S.Ct. 1967* 18 L.Ed.2d 1199 (I967). Mr. Justice 
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Brennan who wrote the majority opinion in each of the cases 

struck the underlying theme when he stated in Wade that: 

[T]he confrontation compelled by the 
State between the accused and the victim 
or witnesses to a crime to elicit iden¬ 
tification evidence is peculiarly riddled 
with innumerable dangers and variable fac¬ 
tors which might seriously, even crucially, 
derogate from a fair trial. The vagaries 
of eyewitness identification are well-known; 
the annals of criminal law are rife with 
Instances of mistaken identification. 

388 U.S. at 228. 

The "innumerable dangers" and "vagaries" associated with 
eyewitness identification of which Justice Brennan speaks are par¬ 
ticularly heightened and aggravated in a situation where the witness 
has been the victim of a violent crime, the trauma of which must un¬ 
doubtedly leave psychic and physical scars. This, together with 
any predisposition or bias that the victim may have had towards 
members of a particular class or group, would go far to create an in¬ 
hospitable atmosphere for accurate and reliable judgment. To illus¬ 
trate this point, the Stovall Court cites Palmer v. Plyton , 359 F.2d 
199 (^th Clr. 1966), in which the voice indentlfication of the accused 
by the complaining witness, a rape victim, was held to deprive the 
accused of due process of law. The Court stated: 

Any identification process, of course. 

Involves danger that the percipient may 
be Influenced by prior formed attitudes; 



Indeed we are all too familiar with in¬ 
stances in which supposedly "irrefutable" 
identifications were later shown to have 
been incorrect. Where the witness bases 
the identification on only part of the 
suspect's total personality, such as height 
alone, or eyes alone, or voice alone, 
prior suggestions will have most fertile 
soil in which to grow to conviction. This 
is especially so when the indentifier is 
presented with no alternative choices; there 
is then a strong predisposition to overcome 
doubts and to fasten guilt upon the lone 
suspect. 

359 P.2d at 201. 

In the Instant case, as in Palmer , the sole Identifying 
characteristic the witness, Gagllardi, was able to describe to the 
police was the skin color of his attacker; as in Palmer he was pre¬ 
sented with no alternative choices and his "predisposition" is amply 
evidenced by his use of the pejorative, "Nigger" to describe his 
assailant. In his summation to the jury, the District Attorney, Mr. 
Facelle said in reference to his leading witness’s choice of words: 

[L]adies and gentlemen, would you condemn 
.. .Joe Gagllardi v;rlting the word that he 
did? Is this a test of this man’s char¬ 
acter, because he wrote the word that he 
wrote? Is this the standard by which we 
are going to measure the truthfulness of 
Joseph Gagllardi? Would he have been more 
truthful if he had written ’Negro knife’? 

[R. 1070; A. 33] 

While it is debatable whether Mr. Gagllardi’s choice of 
words is or is not indicative of his character, his choice of words 
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does indeed give us insight as to the ultimate truth of his state¬ 
ments. To put this in perspective we ask whether it would have 
seemed as reasonable to the District Attorney if the witness had 
written "Whitey knife"; whether it is probable that an unpreju¬ 
diced man - one who previously v:ould not have used a term so deni¬ 
grating to an entire class of people - would even after such a 
tragic experience, suddenly shift to the use of language not hab¬ 
itual to him. 


It is submitted that these are more than mere idle ques¬ 
tions, but that whether Mr. Gagliardl was a prejudiced man goes to 
the very heart of whether he was capable of making a reliable iden¬ 
tification. It is a recognized phenomenon in the behavioral sci¬ 
ences as v.'ell as a commonly expe'*’''r>T-i t-Ho-t- _ 

the act of pre-judging people on the basis of attitudes about the 
group to which they belong - is related to an inability to physic¬ 
ally distinguish among them. As one becomes more familiar with in¬ 
dividual members of a class of people, one is less likely to pre¬ 
judge them on the basis of their member.shi;. in the class and likewise 
less likely to see them as "all looking alike." Thus, the proba¬ 
bility that an eyewitness identification will produce reliable evi¬ 
dence is, to a large degree, a function of the degree of prejudice - 
of the proclivity to pre-judge - existing in the witness. 
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In Johnson v. New Jersey . 38^1 U.S. 719, 86 S.Ct. 1772, 
l6 L.Ed2d 882 .( 1966 ), the Court dealt with the issue of the retroac¬ 
tivity of newly enunciated constitutional guaranties. In this 
context, the Court stated: 

We are thus concerned with a question of 
probabilities and must take account, among 
other factors, of the extent to which other 
safeguards are available to protect the in¬ 
tegrity of the truth - determining process 
of trial. 

38 ^ U.S. at 729 . 

[T]he question whether a constitutional rule 
of criminal procedure does or does not en¬ 
hance the reliability of the fact-finding 
process at trial is necessarily a matter of 
degree. 

384 U.S. at 728 - 729 . 

In the case at bar, it is urged that both logic and know¬ 
ledge of human behavior lead to the conclusion that the prejudice 
of the victim-witness so interfered with accurate perception that 
the probability that truth could reliably be determined through the 
challenged procedure was so significantly reduced as to make the 
identification testimony inadmissible at trial. 

The District Court, in its Memorandum Opinion, cited 
Stovall V. penno as Justifying the State court in "holding that an 
immediate hospital confrontation between Gagliardl and petitioner 
was imperative..." [Memorandum Opinion and Order of the District 
Court 7; A. 34]. 
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It is respectfully submitted, 
not justify such procedures. 


however, that Stovall does 

It in no way weakens or contradicts 


and, in fact, strongly supports the holdings of its companion case - 
Wade and Gilbert - in reiterating that "[t]he possibility of 
unfairness at that point [confrontations for identification] 
is great...” Stovall held only that the rule of Wade and Gilbert 
requiring exclusion of evidence tainted by exhibiting the accused 
to identifying witnesses in the absence of counsel was not retroactive, 
but that it did apply to confrontations conducted after June 


12, 1967; thus applying, as the State court correctly held, 


to the confrontation herein challenged. That Stovall merely 
staniln for limiting the holding of V/ade and Gilbert to cases 
(jccui'i’li'ig after the date of these decisions is clearly illustrated 


by the following statement from Mr. Justice Brennan's opinion: 

[T]he certainty and frequency with 
which we can say in the confrontation 
cases that no injustice occurred differs 
greatly enough from the cases involving 
absence of counsel at trial or on appeal 
to justify treating the situation as dif¬ 
ferent in kind for the purpose of retro¬ 
active application...it remains open to 
all persons to allege and prove as Stovall 
attempts to do in this case, that the 
confrontation resulted in such unfairness 
that it Infringed his right to due process 
of law. 

388 U.S. at 299. 
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Having dealt with the retroactivity issue, the Court 


proceeded tc deal with Stovall * s substantive due process claim: 

We turn now to the question whether 
petitioner, although not entitled to 
the application of Wade and Gilbert to- 
■ his case is entitled to relief on his 
claim that in any event the confronta¬ 
tion conducted in this case was so un¬ 
necessarily suggestive and conducive to 
irreparable mistaken identification that 
he was denied due process of law. This 
is a recognized ground of attack upon 
a conviction independent of any right to 
counsel claim. (Emphasis added). 

Id. , at 301 - 302 . 

The Court then went on to determine that in the case of 
Stovall there were Imperative circumstances which under the totality 
of the circumstances then present. Justified the Identification pro¬ 
cedure there utilized and that the situation in that case did not 
justify finding a violation of Stovall's constitutional rights. 
Stovall clearly fits into the line of cases which were concerned 
with protecting the Integrity and reliability of the fact-finding 
process through the protection of the Due Process clause of the 
Fifth and Fourteenth Amendments. There is no indication in its 
language or in the language of subsequent cases that the factual 
finding of imperative circumstances in the case of Stovall was ever 


-19- 







intended to become a rule of lav/. 

Thus, In Nell v. Blgpiers . il09 U.S. 188, 196 , 93 S.Ct. 

375, 3^ L.Ed.2d ^^01 ( 1972 ) the Court explained that the Stovall 
Court "held that the defendant could claim that 'the confrontation 
conducted... v/as so unnecessarily sugg tive and conducive to 
irreparable mistaken identification that he v/as denied due process 
of law.' This, we held, must be determined 'on the totality 
of the circumstances.'" 

In Floater v. California . 39^ U.S. 89 S.Ct. 1127, 

22 L.Ed.2d ^02 (1969), one of the four cases reviewed in Neil 
v^. Diggers , the Court leld the identification "'all but inevitable' 
under the circumstance.s." In Foster a positive identification 
of the accused was obtained only after he was presented to the 
witness in a second line-up, when he was the only person who 
had appeared in the first, the Court reaffirmed and cited to 
its holding in Stovall that "Judged by the 'totality of the 
circumstances,' the conduct of identification procedures may 
be 'so unnecessarily suggestive and conducive to irreparable mis¬ 
taken identification' as to be a denial of due process of lav/." 

39^ U.S. kk2. The Court found the procedure in Foster "so undermined 
the reliability of the eyewitness identification as to violate 
due process" since, "the pretrial confrontations clearly were 
so arranged as to make the resulting identification virtually 
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Inevitable. ” 


Id. at In a footnote, the Court amplified 


on its prior holdings: 

The reliability of properly admitted 
eyewitness identification, like the cred¬ 
ibility of the other parts of the prose¬ 
cution's case is a matter for the Jury. 

But it is the teaching of Wade, Gilbert, 
and Stovall that in some cases the pro¬ 
cedures leading to an eyewitness identi¬ 
fication may be so defective as to make 
the identification constitutionally in¬ 
admissible as a matter of law. (Emphasis 
added) 

Id. at Hli2 n. 2. 

On the basis of its review of preceding cases, the Court 
in Nell v. Diggers summarized: 

Some general guidelines emerge from 
these cases as to the relationship be¬ 
tween suggestiveness and mlsldentifi- 
cation. It is, first of all, apparent 
that the primary evil to be avoided is 
'a very substantial likelihood of Ir- 
repai'able mlsidentlflcation. ' [Citation 
omitted] While the phrase was coined 
as a standard for determining whether 
an in-court identification would be ad¬ 
missible in the wake of a suggestive out- 
of-court identification, with the dele¬ 
tion of 'irreparable' it serves equally 
well as a standard for the admissibility 
of testimony concerning the out-of-court 
identification Itself. It is the like¬ 
lihood of misidentlficatlon which violates 
a defendant's right to due process, and 
it is this which was the basis of the ex¬ 
clusion of evidence in Foster . Suggestive 
confrontations are disapproved because 
they Increase the likelihood of misidenti- 
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flcatlon, and unnecessarily suggestive ones 
are condemned for the further reason that 
the Increased chance of misidentiflcatlon Is 
gratuitous. 

^109 U.S. at 198. 

The Court wont on to explain that because of timing it 

found in the case before it at that time that it was not requisite 

to exclude the evidence, although the identification was improper: 

The purpose of a strict rule barring evi ¬ 
dence of unnecessarily suggestive conf ron¬ 
tations would be to deter the police from 
using a less reliable procedure where a 
more reliable one may be available , not 
because in every instance the admission of 
evidence of such a confrontation offends 
due process. [Citations omitted] Such a 
rule would have no place in the present 
case, since both the confrontation and the 
trial preceded Stovall v. Denno, when we 
first gave notice that the suggestiveness 
of confrontation procedures was anything 
other than a matter to be argued to the 
jury. (Emphasis added). 

Ijd. at 198. 

Again in Kirby v. Illinois . il06 U.S. 682, 92 S.Ct. 

1877j 32 L.Ed.2d ^11 (1972), while holding that V/ade did not require 
£or se exclusion of testimony relating to a pre-trial identification 
in the absence of counsel, the Court held open the invitation to 
argue that the procedure in its totality was a violation to the 
concept of due process: 


What has been said is not to suggest 
that there may not be occasions [during 
the course of a criminal investigation] 







when the police do abuse identification 
procedures. Such abuses are not beyond 
the reach of the constitution. As the 
Court pointed out in Wade ... it is alv/ays 
necessary to 'scrutinize any pretrial 
confrontation...' The Due Process Clause 
of the Fifth and Fourteenth Amendments 
forbids a lineup that is unnecessarily 
suggestive and conducive to irreparable 
mistaken identification. [Citations 
omitted] 

kOS U.S. at 690 - 691 . 

Thus, every subsequent decision dealing with admissibility 
of testimony relating to an out-of-court identification has taken as 
its starting point the underlying purpose of Wade . Throughout, 

Mr. Justice Brennan's decision is illuminated by the con¬ 
cern for maintaining the reliability of the fact-finding process by 
minimizing the likelihood of mistake fostered by the power of 
suggestion: 


A major factor contributing to the 
high incidence of miscarriage of jus¬ 
tice from mistaken identification has 
been the degree of suggestion Inherent 
in the manner in v/hich the prosecution 
presents the suspect to witness for pre¬ 
trial identification...'[t]he Influence 
of improper suggestion upon identifying 
witnesses probably accounts for more 
miscarriages of justice than any other 
single factor - perhaps it is responsible 
for more such errors than all other factors 
combined.' Suggestion can be created in¬ 
tentionally or unintentionally in many 
subtle ways. 

» « « 

Moreover, '[i]t is a matter of common 
experience that once a witness has picked 
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out the accused at the line-up, ho is not 
likely to go back on his word later on, so 
that in practice the issue of identity may 
...for all practical purposes be determined 
there and then, before the trial. 

» It « 

Tlie pretrial confrontation for purpose 
of Identification may take the form of a 
lineup...or presentation of the suspect 
alone to the witness, as in Stovall v. 

Denno. It is obvious that risks of sugges¬ 
tion attend either form of confrontation 
and increase the dangers Inhering in eye¬ 
witness identification. 

« « K 

The impediments to an objective observation 

are increased when the victim is the witness . 

Lineups are prevalent in rape and robbery 
prosecution and present a particular hazard 
that a victim’s understandable outrage may 
excite vengeful or spiteful motives. [Cita¬ 
tions omitted] (Emphasis added). 

U.S. at 229 - 230 . 

The Wade decision refers specifically to the hospital- 
room identification procedure in Stovall . so similar to the 
one utilized to produce the identification of HAWKINS. Of this 
procedure, Mr. Justice Brennan, speaking for the Court in Wade , 
said: 

[T]he vice of suggestion created by the 
identification...was the presentation to 
the witness of the suspect alone hand¬ 
cuffed to police officers. It is hard to 
Imagine a situation more clearly convey¬ 
ing the suggestion to the witness that 
the one presented is believed guilty by 
the police. 

Id. at 23 ^. 





As stated above, Stovall held that the rule of V/ade v/ould 


not be applied retroactively to confrontations conducted before June 
12 , 1967. It nevertheless held open a claim based on an alleged vio¬ 
lation of due process of law in the conduct of a confrontation, de¬ 
pending on "the totality of the circumstances surrounding it." 388 
U.S. at 302. In Stovall the Court held that on the record of 
that case, the facts did not show such a violation of due process. 

The totality of the circumstances test, in the case of TIVIS 
HAWKINS, leads inexorably to a different conclusion. In the 
case of TIVIS HAWKINS, which under the appropriate rule of law 


is the only case that matters, in addition to the traumatic 


experience of being the victim of a vicious attack, the witness 
had given demonstrable evidence of his racial prejudice. The 


denial of the due process claim 


, therefore, cannot 


serve as precedent where, as here, there is a clear and unavoidably 


telling clue that the identification, so lacking in procedural 
safeguards, was inherently up"ellable. 


In his colloquy to the Court at the supresslon hearing, 

the prosecuting attorney challenged defense counsel's suggestion 

that the police should have at least presented the witness-victim 

with alternate Negro "suspects" by arguing that this would not have 

been easily accomplished: 

[I]t’s Just not a question as counsel 
would state, so simply, of having a Negro 
there or other Negroes. We muit further 
refine it. There must be other Negroes 
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of the approximate age of the defendant, 
other Negroes of the approximate height 
of the defendant, other Negroes of the 
approximate weight of the defendant, bther 
Negroes of the approximate attire of the 
defendant. [R. 39/4; a. 35]. 

Thus, the prosecutor puts forth the circuitous argument 
that since it was not possible to "refine" the procedure, it was 
Justifiable to have no procedural safeguards at all. It seems to 
be elementary logic that any show—up procedure presenting more than 
one person — even if that one other person had been seven feet tall 
and purple - would have had to produce greater reliability, in that 
it would at least have forced the witness to make an active choice, 
rather than to merely acquiesce to the suggestion of the police. 

The Court in VJade sounded a strong call for Just such safe¬ 


guards as HAWKINS'S defense counsel argued should have been pre¬ 
sent at the identification and v/hich the prosecutor argued would 
have been too dlflj.cult to arrange: 

[E]ven though cross-examination is a 
precious safeguard to a fair trial, it 
cannot be viewed as an absolute assurance 
of accuracy and reliability. [T]he first 
line of defense must be the prevention of 
unfairness and the lessening of the hazards 
of eyewitness identification....The trial 
which might determine the accused's fate 
may well not be that in the courtroom, 
but that at the pretrial confrontation, 
with the State aligned against the accused, 
the witness the sole Jury , and the accused 
unprotected against the overreaching, In- 
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tentlonal or unintentional , and with little 
or no effective appeal from the judgment 
there rendered by the witness - 'that's 
the man.' 

388 U.S. at 235-236. 

Thus, in the instant case, the issue is not as the 
Relator-Appellant, choosing to Join the Issue with the prosecutor, 
argued in his pro se application.below. Whether or not the 
circumstances were imperative - whether or not it appeared subjective¬ 
ly to the attending doctor that the witness might die - the 
only issue is whether the Identification in the hospital room 
created a situation whereby it was inevitable that the victim 
would point to the one black man brought in by the police in 
handcuffs and say, "that is the man!" The only concern in this ' 

case should be that the Relator-Appellant has been convicted 
and has in fact been in prison for the past seven years, primarily 
on the basis on an identification procedure which so violated 
the concept of basic fairness inherent in the meaning of due 

process that no/one reading the record of this case can but wonder | 

I 

if the Relator-Appellant is not "paying the price" for being 
the first and only "Nigger" unfortunate enough to ue brought 
before the complaining witness; a witness who had that very 
day had his throat "cut" [R. 8 ^ 14 ; A. 36 ] by someone who he had 
described as a "Nigger." United States v. Casscles . 358 F. 

Supp. 517 (E.D.N.Y. 1973) was a case involving a substantially 







similar Issue to the one at bar; whether a photographic identi¬ 
fication procedure was impermissibly suggestive and gave rise 
to substantial likelihood of irreparable mlsldentlflcation. 

The primary witness in this case also had spent the evening 
in a bar where she had been drinking and her opportunity to 
see the petitioner was primarily on a dark street, illuminated 
by some street lights. Indeed, there were many factual differences 
as well, all of which added to the enormity of the violation 
in terms of due process, Juat as the particular facts in the 
HAWKINS case added to the basic affront it presented to the 
concept of due process. 

What makes Casscles worthy of note is that. Just as 
in the case at bar, all the evidence leading the District Court 
CO conclude tnac '“cne identification procedure was impermissiDly 
suggestive and that under the totality of the circumstances. 

[the procedure]...gave rise to a substantial likelihood of irrepar¬ 
able misldentlflcation so that the In-court identification should 
have been excluded" was available and known to the New York 
trial court at the Wade hearing. Similar to the instant case, 
the trial court held that "the identification was not tainted 
and was admissible at trial" 358 P.Supp. at 519 ; parallel to the 
Instant case, the petitioner was convicted at trial, the Judgment 
of conviction was, affirmed, without opinion, by the Appellate 
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Division and the Court of Appeals denied leave to appeal. Unlike 
the instant case however, the District Court of the Eastern 
District of New York held that the petitioner's right to due 
process of law had been violated by the in-court identification 
and that nls conviction must be set aside. We believe the 
contrary ruling below in this case to be improper and without 


basis. 






POINT II 


TIVIS HAWKINS, UNDER THE LAW AS IT HAD BEEN 
INTERPRETED IN UNITED STATES v. WADE , DECIDED 
ONE MONTH EARLIER, HAD A CONSTITUTIONALLY PRO¬ 
TECTED RIGHT TO THE ASSISTANCE OP COUNSEL AT 
PRE-TRIAL CONFRONTATION WITH THE WITNESS- 
VICTIM. THIS CONSTITUTIONAL GUARANTEE RAN 
DIRECTLY TO THE RELATOR-APPELLANT AND COULD 
NOT BE WAIVED BY COUNSEL. 


One month prior to the scene conducted by the police in 
Joseph Gagllardl's hospital room. Justice Brennan had stated in 
Wade: 


[T]he principle of Powell v. Alabama 
and succeeding cases requires that we 
scrutinize any pretrial confrontation 
of the accused to determine whether the 
presence of his counsel is necessary to 
preserve the defendant's basic right to 
a fair trial as affected by his right 
meaningfully to cross-examine the wit¬ 
nesses against him and to have effec¬ 
tive assistance of counsel at the tj’lal 
Itself. It calls upon us to analyze 
whether potential substantial prejudice 
to defendant's rights Inheres in the 
particular confrontation and the ability 
of counsel to help avoid that prejudice. 

(Emphasis in original) 

388 U.S. at 221. 

The Wade decision continued by explaining that a pre¬ 
trial proceeding is a "critical stage" if "the presence of...counsel 
is necessary to preserve the defendant's... right meaningfully 
to crbss examine the witnesses agasinst him and to have effective 
assistance of counsel at the trial Itself." 
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In Kirby v. Illinois , ^06 U.S. 682, 92 S.Ct. I 877 , 32 
L.Ed.2d ( 1972 ), the Supreme Court limited the rule of Wade 
and Gilbert to apply only to post-lndlctment confrontations. 

This limitation, however, had not been established at the time the 
events here took place and thus was not the law at that time. 

Aside from this procedural point, the logic of Kirby in no 
way conflicts, but in fact endorses the argument here presented be¬ 
cause in holding that Wade did not require per se exclusion of tes¬ 
timony as to a lineup conducted without notice to and in the absence 
of counsel, it did not say that under no circumstances, did an ac¬ 
cused have a pre-indictment right to counsel. The Kirby opinion, 
in fact, supports Mr. Justice Brennan's statement in Wade , that 
the Sixth Amendment "encomoasses counsel's assistance whenever 
necessary to assure a meaningful 'defense'". 388 U.S. at 225. 

In Johnson v. Zerbst . 304.U.S. 458 , 58 S.Ct. IOI 9 , 82 

I 

L.Ed. 1461 ( 1938 ), the Court spoke what was to become a classic 

statement cn the issue of waiver: 

It has been pointed out that "courts 
indulge every reasonable presumption 
against waiver" of fundamental consti¬ 
tutional rights and that we "do not pre¬ 
sume acquiescence in the loss of funda¬ 
mental rights." A waiver is ordinarily 
an intentional relinquishment or aban¬ 
donment of a known right or privilege. 

The determination of whether there has 
been an intelligent waiver of the right 
to counsel, must defend, in each case, 
upon the particular facts and clrcum- 
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stances, surrounding that case, inclu¬ 
ding the background, experience, and 
conduct of the accused. 

304 U.S. at 464. 

In Brady v. United States , 397 U.S. 742, 90 S.Ct. 1463, 

25 L.Ed.2d 747 ( 1970 ) the Court stated: 

Waivers of constitutional rights not 
only must be voluntary but must be knov;- 
Ing, intelligent acts done with sufficient 
awareness of the relevant circumstances 
and likely consequences. 

This statement was made in the context of the Court’s ex¬ 
amination of the voluntariness of a guilty plea. One of the factors 
v/hich the Court considered in coming to the determination that Brady's 
plea was intelligently made was that "[h]e was advised by competent 
counsel." In the case at bar, the prosecutor alleged and the United 
States District Court apparently agreed that even though the applic¬ 
able law at the time of the hospital room confrontation was that 
stated in Wade , entitling the accused, as a matter of constitutional 
law, to the assistance of counsel at the identification show-up, this 
right was presumably waived by the lawyer who allegedly agreed to let 
the defendant go the hospital without him. 

The attorney in question, with no apparent motive to lie, 
has denied this. In view of Mr. Blum's testimony to the effect 
that he did not know the defendant was to be taken to the hospital 


-32- 




one could hardly reasonably .agree that the defendant's constitu¬ 
tional right to a fair trial, as this right was to be protected 
by the rule of Wade , was waived "intelligently" by the attorney 
purportedly representing him. This leads to the Inexorable 
conclusion that either the accused was not represented by counsel 
at all at this "critical stage of the prosecution [ Wade 388 U.S. 
at 236 ], at which his fate may very well have been determined, or 
that the attorney purportedly representing him was so Incompetent 
that, in practical effect, it was the same as not being represented 
at all." The first alternative is being dealt with here. Mr. Justice 
White has said: 

Cases in this Court, to say the least, 
have never placed a premium on ignorance 
of constitutional rights. 

Escobedo v. Illinois , 378 U.S. ^ 178 , 8i| 

S.Ct. 1758 , 12 L.Ed.2d 977 (196^1) (dis¬ 
senting opinion at ^99). 

The Court in Schneckloth v. Bustamonte . ^112 U.S. 248, 93 
S.Ct. 2041, 36 L.Ed.2d 854 (1973), extensively reviewed the concept of 
waiver in the criminal law context and in refusing to apply a strict 
standard of voluntariness to consent in a search and seizure situa¬ 
tions, reaffirmed the necessity of an informed consent in situations 
where any lesser standard would call into question the reliability 
of the fact-finding process. The Court stated: 

A strict standard of waiver has been 
applied to those rights guaranteed to 
a criminal defendant to Insure that 






he will be accorded the greatest pos¬ 
sible opportunity to utilize every 
facet of the constitutional model 
of a fair criminal trial. Any trial 
conducted in derogation of that model 
leaves open the possibility that the 
trial reached an unfair result pre¬ 
cisely because all the protections 
specified in the Constitution were 
not provided. A prime example is the 
right to counsel. For without that 
right, a wholly Innocent accused faces 
the real and substantial danger that 
simply because of his lack of legal ex¬ 
pertise he may be convicted. 

* * « 

The Constitution requires that every 
effort be made to see to it that a de¬ 
fendant in a criminal case has not un¬ 
knowingly relinquished the basic pro¬ 
tections that the Framers thought in¬ 
dispensable to a fair trial. 

m2 U.S. at 242. 

The Schneckloth Court in distinguishing betv/een a valid 
waiver in the context of a fair criminal trial and in the context 
of a search and seizure situation, pointed out that "the protection 
of the Fourth Amendment are of a wholly different order, and have 
nothing whatever to do with promoting the fair ascertainment of truth 
at a criminal trial." It was because, "there is no likelihood of un¬ 
reliability or coercion present in a search-and-seizure case", that 
the Court in Linkletter v. Walker . 38 I U.S. 618 , 638 , 85 S.Ct. I 731 , 
14 L.Ed.2d 601 ( 1965 ), declined to apply the exclusionary rule of 






Mapp V. Ohio . 367 U.S. 6^3> 8l S.Ct. l6l^, 6 L.Ed.2d 1083 (I 96 I), 
retroactively. In Schneckloth . the Court reemphasized the dis¬ 
tinction made in Linkletter between those constitutional Issues 
dealing with arbitrary police behavior as opposed to those that 
went to "the fairness of the trial - the very integrity of the 
fact-finding process." 38 I U.S. at 639- The Fourth Amendment, 
the Court said in Tehan v. United States, ex rel. Shott . 382 U.S. 
iJ06, i<l6, 86 S.Ct. H59, 15 L.Ed.2d il53 (1966), "is riot an adjunct 
to the ascertainment of truth" (emphasis added) contrasting it to 
those Amendments which did serve such purpose and therefore re¬ 
quired even greater protection. Again, contrasting the purpose 
of limiting the circumstances under which the police can conduct a 
search to the purpose of guaranteeing a fair trial, the Schneckloth 
Court said: "[Uj.nlike those constitutional guarantees that protect 
a defendr.nt at trial, it cannot be raid every reasonable presumption 
ought to be Indulged against voluntary relinquishment." ^12 U.S. at 

2^3. 

The underlying theme which Informs the Court•s" decision in 
Schneckloth throughout, is that certain of the constitutional guar¬ 
antees in the criminal law area, in addition to limiting arbitrary 
police power, serve the additional and ultimate purpose of insuring 
the reliability of the fact finding process. This is also the pur- 
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pose which provided the rationale for the decisions in Wade and 


Gilbert , and it is this very purpose which was so seriously under¬ 
mined by the hospital room identification procedure without even 
the minimal protection for the integrity of the fact-finding pro¬ 
cess which an attorney might have provided. Mr. Justice Stewart 
in his concurring opinion in the recent case of United States v . 

Ash , i\13 U.S. 300, 93 S.Ct. 2568 , 37 L.Ed.2d 193 (1973), explains 
his understanding of the Wade decision as follows: 

The Court held...that counsel v/as re¬ 
quired at a lineup, primarily to insure 
that defense counsel could effectively 
confront the prosecution’s evidence at 
trial. Attuned to the possibilities of 
suggestive Influences, a lawyer could 
see any unfairness at a lineup, question 
the witness at trial, and effectively 
reconstruct what had gone on for the 
benefit of the jury or trial judge. 

93 S.Ct. at 2581 . 

While joining the majority opinion in Schneckloth , Mr. 
Justice Powell in a wide ranging and historically grounded concur¬ 
ring opinion focuses on the "extent to which federal habeas corpus 
should be available to a state prisoner seeking to exclude evidence 
...." (Concurring opinion of Mr. Justice Powell, ^12 U.S. at 250) 

As in the majority opinion of Mr. Justice Stewart, the opinion is 
grounded in distinguishing the scope of the v/rit in regard to claims 
based on the justice - the reliability - of the confinement, as op- 



posed to those claims where "a convicted defendant is asking so¬ 
ciety to re-determine a matter with no bearing at all on the basic 
justice of his incarceration." at 256. In attempting to limit 

the use of the writ and draw a rational line for determining when 
it is an appropriate and necessary device for a state prisoner. 
Justice Powell states: 

Recent decisions. . .have tended tc> depre¬ 
ciate the Importanceof the finality of 
prior judgments in criminal cases. This 
trend may be a justifiable evolution of 
the use of habeas corpus where the one 
in state custody raises a constitutional 
claim bearing on his Innocence. But the 
justification for disregarding the his¬ 
toric scope and function of the writ is 
...less apparent in the typical Fourth 
Amendment claim.... 

^12 U.S. at 257. 

Continuing, Justice Powell quotes from the dissenting opinion in 

Kaufman v. United States . 39'* U.S. 217, 2**2, 89 S.Ct. 1068, ^2 

L.Ed.2d 227 ( 1969 ) in which Mr. Justice Black said: 

I would always require that the convicted 
defendant raise the kind of constitutional 
that casts some shadow of a doubt on 
his guilt. 

Such is the case of TIVIS TROIT HAWKINS - a case filled 
with circumstantial evidence and gaping holes in both substantive 
evidence and logic, and built in large measure on an eyewitness iden¬ 
tification made so Inherently unreliable by the victim's physical 
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state, the traumatic experience he had undergone and his evident 
racial prejudice that it seemed almost a situation designed to cre¬ 
ate a mistaken identification. Such an extraordinary violation of 
both TTV.J.S HAWKINS’S constitutionally guaranteed right to due pro¬ 
cess of law and the integrity and reliability of the fact-finding 
system itself, calls for the extraordinary remedy of habeas corpus 
reveiw. In the context of arguing against the escalating use of 
habeas corpus in the area of allegedly unreasonable search and sei¬ 
zure, Mr. Justice Powell explained: 

[T]he question on habeas corpus is 
rarely whether the prisoner was inno¬ 
cent of the crime for which he was 
convicted and too frequently whether 
some evidence of undoubted probative 
value has been admitted in violation 
of an exclusionary rule ot-'t oot t. r 

applied. .. (concui-rlng opinion of Mr. 

Justice Powell) m2 U.S. at 275-276. 

The instant challenge to the suggest!ve.and misleading identifica¬ 
tion procedure, so susceptible to a mistaken identification, is 
clearly within the scope of habeas review outlined by Justice Powell 
exactly because the evidence thus produced is so Inherently unre¬ 
liable that it has no probative value. 

According to the opinion of the Court in United States v. 

^3 U.S. 300, 93 S.Ct. 2568, 37 L.Ed.2d 153 (1973), the Court 
in W^_ "held that a lineup constituted a trial-like confrontation" 
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and that this provided the rationale for the requirement of the 

assistance of counsel. Within this context, the Ash Court said 

The function of counsel in rendering 
"Assistance" continued at the lineu, under 
consideration in V/ade and its companion cases. 
Although the accused was not confronted 
there with legal questions, the lineup of¬ 
fered opportunities for prosecuting author¬ 
ities to take advantage of the accused. 

Counsel was seen by the Court as being more 
sensitive to, and aware of, suggestive in¬ 
fluences than the accused himself, and as 
better able to reconstruct the events at 
trial. Counsel present at lineup would be 
able to remove disabilities of the accused 
in precisely the same fashion that counsel 
compensated for the disabilities of the lay¬ 
man at trial. Thus the Court mentioned that 
the accused's memory might be dimmed by 'emo¬ 
tional tension,' that the accused's credibil¬ 
ity at trial would be diminished by his status 
as defendant, and that the accused might be 
unable to present his version effectively 
wihtout giving up his privilege against com¬ 
pulsory self-lncrlmlnatlon. [Citation 
omitted] It was in order to compensate for 
these deficiencies that the Court found the 
need for the assistance of counsel. 

93 S.Ct. at 2575. 

Ash continued by stating that the "traditional test" 

for the Sixth Amendment counsel guarantee is based on: 

Examination of the event in order to 
determine v/hether the accused requii-ed 
aid in coping with Legal problems or 
assistance in meeting his adversary. 

Id. 
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In the case presently under appeal, had counsel been 


present at the confrontation, the scene in the hospital room and 
the demeanor of the participants - the victim, the accused and th 
police officers - would undoubtedly have helped an attorney ^aln 
sufficient Insight to determine the degx-ee of suggestiveness pre¬ 
sent in the situation and to formulate meaningful questions for 
cross-examination at trial. Thus, the case fits squarely within 
the above stated standard, as it was articulated by Mr. Justice 
Rlackmun. In refusing to extend the holding in Wade to the post- 
indictment photographic display which was being challenged in Ash 
Mr. Justice Blackmun explained that the distinction being drawn 
was based on whether there would be an opportunity to cure the de- 


Pfi /•• f- rtf' 


a faulty and unduly suggestive confr'^'ntation a^ 


through an accurate reconstruction of the event. As support for 
this rationale. Ash drew on the language in Wade itself, in vxhlch 
Mr. Justice Brennan was explaining the Court's holding: 


'The pretrial confrontation for purpose 
of identification may take the form of a 
lineup also known as an 'identification 
parade' or 'show-up,' as in the present 
case or presentation of the suspect alone 
to the witness, as in Stovall v. Denno. 

It is obvious that risks of suggestion 
attend either’ form of confrontation. . . . 
But as is the case with secret interroga¬ 
tions, there is obvious difficulty in 
depleting what transpires at lineups and 



other forms of Identification confron - 

' 388 U.S. at 299-330, 8? S.Ct. 
at 1933. (Emphasis in original). 

Id. at 2576 n. 9. 

Justice Stewart, concurring in Ash also distinguished the 
situation of the photographic identification from that of the "little 
drama" of a live line-up, "for there are substantially fewer possi¬ 
bilities of impermissible suggestion when photographs are used, and 
those unfair Influences can be readily reconstructed at trial." Id. 
at 2580 - 2581 . On the other hand, when the "drama" is live and no 
attorney for the accused is present, "defense counsel at trial could 
seldom convincingly discredit a witness's courtroom identification 
by showing it to be based on an impermissibly suggestive lineup." 

Id. at 2580 . Explaining the decision in Wade further. Justice 
Stewart continued: 

The Court held, therefore, that counsel 
was required at a lineup, primarily as an 
observer, to insure that defense counsel 
could effectively confront the prosecutor's 
evidence at trial. Attuned to the possi¬ 
bilities of suggestive influences, a lawyer 
could see any unfairness at a lineup, ques¬ 
tion the witnesses about it at trial and 
effectively reconstruct what had gone on for 
the benefit of the jury or trial Judge. 

Id. at 2581 . 

Mr. Justice Brennan, dissenting in /^, also attempts to 
clarify, as had the majority, that the presence of counsel at the 








lineup is necessary "to protect the fairness of the trial Itself ." 
[Citation omitted] (emphasis in original). Thus, he cites Hamilton 
V. Alabama , 368 U.S. 52, 82 S.Ct. 157, 7 L.Ed.2d lll\ (I 96 I) which 
"made clear that an arraignment... is a 'critical stage' of the pros¬ 
ecution, not only because the accused at such an arraignment re¬ 
quires 'the guiding hand of counsel,' but, more broadly, because 
'[w]hat happens there may affect the whole trial." 368 U.S. at 5^. 

Responding to this argument, as the prosecution did, by 
stating that the attorney on the scene at the time knew of the 
planned hospital room confrontation and did not ask to go along, 
completely avoids dealing with the underlying rationale of the de¬ 
cisions on right to counselj that presence of the attorney acts as 
a check on the basic reliability of the identification by providine 
him with the tools to conduct a more meaningful cross-examination. 
The decision in Wade which represents the applicable law in this 
case recognized the dangers of mistaken identification inherent in 
an Improperly controlled identification procedure. It called upon 
the Sixth Amendment guarantee of right to counsel as a means of 
strengthening the reliability of the process by inserting into it 
an observer who could later question the conduct and fairness of the 
proceeding; an observer who as an officer of the court has the dual 
responsibility of protecting the rights of his client as well as the 
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integrity of the fact finding process upon v/hich the courts rely in 
the search for Justice. Surely, when the very reliability of the 
fact-finding process is called into question by the violation of 
the appellant’s constitutional right to counsel and to due process 
of law, such an argument cannot be cavalierly brushed aside with 
the suggestion that the attorney simply chose not to go, particu¬ 
larly in view of that attorney’s express denial that he was noti¬ 
fied of the pending hospital room confrontation. Indeed, on the 
basis of the prosecution argument, there are only two viable con¬ 
clusions to be drawn! One is that the attorney, an officer of the 
court, violated his oath as well as the ethical cannons of his pro¬ 
fession. The second, is that he was either grossly negligent or 
incompetent, or both. But in any event, the result is the same: 
HAWKINS was deprived representation by competent counsel. 




POINT III 


ASSUMING ARGUENDO THAT THE PACTS WERE AS PRE¬ 
SENTED BY THE POLICE AND THAT THE INACTION OF 
THE ATTORNEY AT THE SCENE DID CONSTITUTE A 
VALID WAIVER OP TIVJS HAWKINS'S RIGHTS, THE 
ATTORNEY WAS GROSSLY NEGLIGENT AND THEREFOR 
RELATOR-APPELLANT WAS IN EFFECT DEPRIVED OF 
HIS RIGHT TO THE AS SISTANCE OF COUNSEL. 


In United States ex rel. Washington v. Maroney , ^128 F.2d 10 
(3d Clr. 1970), the relator alleged that his assigned Legal 
Aid attorney, who only consulted with him for a period of ten minutes, 
prejudiced his case by his failure to Impeach the key government wit¬ 
ness, the Court said: 


Whether counsel 
a defendant has 


U A A W 


Avery v. 




Is appointed or retained, 
the right to have effective 

J. AlrfUva -LiA 

Alabama , 308 U.S. , 60 

S.Ct. 321, 322, 84 L.Ed. 377 (1940), 'the 
denial of opportunity for appointed counsel 
to confer, to consult with the accused and 
to prepare his defense, could convert the 
appointment of counsel Into a sham and no¬ 
thing more than a formal compliance with the 
Constitution's requirement that an accused 
be given the assistance of counsel.' This 
Court has emphasized that there Is a differ¬ 
ence between technical representation and 
meaningful assistance. United States ex 
rel. Carey v. Rundle, 409 F.2d 1210 (3d Clr. 
1969), 428 F.2d at 13 . 


Since In the case of TIVIS HAWKINS, here at Issue, the cru 
clal hospital room Identification affected the reliability, the in- 



tGgrlty and thG fundaniGntal fairness of the fact finding process 
itself, counsel's absence was as critical as if he had been ab¬ 
sent from the courtroom itself. Indeed, his subsequent presence 
in the courtroom could not mitigate the affects of that misleading 
and suggestive procedure. Thus the representation TIVIS TROIT 
HAWKINS had at the trial was indeed as much of a sham as the mere 
technical representation accorded to Washington. 

The Second Circuit, per Judge Waterman, has also dealt 

with the question of whether a convicted accused, whose retained 

counsel failed to perfect a meritorious appeal, has been denied the 

effective assistance of counsel. In United States v. Reincke . 383 

F.2d, 129 (2d Clr. 1967 ), the Court noted the criteria which had 

been applied to such deLei'inxiiaLlujis In tiie past: 

In order to assume constitutional propor¬ 
tions, "a lack of effective assistance of 
counsel must be of such a kind as to shock 
the conscience of the Court and make the 
proceedings a farce and mockery of Justice.' 

United States ex rel. Boucher v. Reincke, 

3^1 F.2d 977, 982 (2d Clr. I 965 ); quoting 
from United States v. Wight, 176 F.2d 376, 

379 (2d Cir. 19^9), cert, denied, 338 U.S. 

950 , 70 S.Ct. il78, 9 ^ L.Ed. 586 (1950). 

If counsel's representation is so 'horribly 
inept' as to amount to 'a breach of his legal 
duty to faithfully to represent his client's 
interests,' Kennedy v. United States, 259 
F.2d 883 , 886 (5 Cir. 1958), cert, denied, 

359 U.S. 99^, 79 S.Ct. 1126, 3 L.Ed.2d 982 
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(1959), there has been a lack of compli¬ 
ance with the fundamental fairness essen¬ 
tial to due process. 

383 F.2d at 132 . 

On the basis of these standards it was found that "coun- 
sle's conduct effectively deprived...[the relator] of his right to 

appeal as well as his right to the assistance of counsel on appeal." 
The Court continued: 

This is not a case v/here hindsight re¬ 
veals tactical or strategic errors 'over 
which conscientious attorneys might differ.' 

United States v. Garguilo, 324 F. 2 d 795 
797 (2 Cir. I 963 ) [Other citations omitted] 
for...[the attorney] could not seriously 
have hoped to further his client's inter¬ 
ests in the case.... 

Id. 

Again, one must ask if any less can be .said in the case 
of TIVIS TROIT HAWKINS. It is beyond the realm of speculation that 
any competent attorney - even an attorney who had been suddenly 
called to the station house by a concerned neighbor of Mr. Hawkins 
and who had not yet even seen his "client" - would allow his hand¬ 
cuffed, black client to bo taken to the hospital room for an iden¬ 
tification by a man who had that day had hJs throat slashed from 
ear to ear by a man he identified only as a "Nigger." Any effective 
criminal attorney - undoubtedly even a court appointed Legal Aid 
attorney - would have known of the Supreme Court's landmark decision 
in Wa^, A lbert and Stovall v. Denno. decided only the previous 



month, in which the Court clearly articulated the infirmities and 
lack of reliability Inherent in traditional police conducted iden¬ 
tification procedures. With the clarion call of these decisions 
ringing fresh in the ears of any lawyer concerned with the pro¬ 
tection provided to his client by the United States Constitution, 
it is beyond the bounds of reason and logic to argue, as did the 
District Attorney at the suppression hearing, that Mr. Blum, the 
attorney in question, perhaps wanted the defendant to be viewed by 
the victim because in this way he would be exonerated [R. 357; A. 

37J- Relator-Appellant respecfully suggests that this, had it been 
the motivation of Mr. Blum, would Indeed have been an expensive way 
to obtain exoneration, since his exoneration would not have been 
preciuaea ac a fair and non-sugges Li ve lineup arid cei-Lainiy would 
not have been precluded by the presence of counsel at such a pro- 
ceeolng. Such argument is so lacking in merit that one is left to 
conclude that either Mr. Blum was not in fact notified of the pen- 
dlng hospital room identification and thus did not agree to it (as 
was then essential under the standard which had been articulated in 
Wa^), or that Mr. Blum was so grossly incompetent that he would 
have risked his client's fate and right to due process of law 
to such an Inherently unreliable procedure. If the latter explanation 
is chosen, the lack of effective assistance would indeed "be 
of such a kind as to shock the conscience of the Court and make 
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the proceedings a farce and mockery of Justice.’' United States 
ek _ rol. Boucher v. Reln ck^, y\l F. 2 d 9 Tl, 982 (2d Clr. 1965). 

The Ninth Circuit In Brubaker v. Dickson 330 F. 2 d 30 (1982) 

cert.denied372 U.S. 978, 83 S.Ct. 1110 , 10 L.Bd.2d ii .3 (1963) further 

summarised the right to the effective assistance of counsel as follow 

The test to be applied in determining the 
legal adequacy of the allegations of appel¬ 
lant s petition is readily stated: 'The re¬ 
quirement of the Fourteenth Amendment is for 

process clause 'pro¬ 
hibits the conviction and incarceration of 
one whose trial is offensive to the common 
and fundamental ideas of fairness and right' 
compliance with this standard required tLt 
appellant, charged with a capital offense 
be represented at trial by counsel. 

But the constitutional requirement of repre¬ 
sentation at trial is one of substance, not 
form. It could not be satlsfieri hv a r.r./-, 
appearance. Appellant''was‘'en- 
titled to 'effective aid in the preparation 
and trial of the case.' 

This does not mean that trial counsel's every 
mistake in Judgment, error in trial strategy 
or misconception of law would deprive an ac¬ 
cused of a constitutional right. Due process 
does not require 'errorless counsel, and not 
counsel judged ineffective by hindsight, but 

rendering ieLon- 

H f assistance.' Determining whether 
the demands of due process were met in such a 
case as this requires a decision as to whether 

l^an proceedings' and 

n all the attending circumstances, there was 
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a denial of fundamental fairness' lt 

degree'‘roitatl“°‘^°'’ and 

uegree LCltations omitted]. 

310 F.2d at 37. 

There Is little doubt that under some clroumstances Ineffective 

assistance of counsel may rise to a violation of federal constltu- 

nal rights CEl lls v. JJnj^ed_st^, 356 u.S. 67^, 2 L.Ed.2d 
1060, 78 s.ct. STk (1958)]. 

Aa early as 1932. the Supreme Court In Powell v, ...t, of 

Alabama, 287 U.S. i,5, 58, 53 S.Ot. 55, 60 77 n Pd ,p« , 

„ •' L.Ed. 158 (1932) said 

that the appearance [of the coijnci<.n 

the counsel] was rather pro forma than 

zealous and active" and that under such ct 

dor such circumstances "defendants 

were not accorded tbe right of counsel In any substantial sense ■■ 

The court continued that, Ct^o decide otherwise, would simply bl to 

lgnur« actualities." To decide in fho 

, „ TIVIS HAWKINS that his 

right to the assistance of coursel -ih t-h 

counsel at the "drama", which very 

wen may have determined his fate at the trial, was waived so 

caeually by an attorney who expressly denied doing so, and to 

=AU this anything but gross Incompetence would be eoually to 
deny reality. 
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POINT IV 

ME TOTALITY OP THE CIRCUMSTANCES SURRniiMnTKrr- 

TIVIS HAWKINS'S CONFESSION WAq 

SERIOUS DOUBT UPON WHEII ER THE S^E HAf.Rf ^ 

An early ease dealing with the Issue of waiver of con¬ 
stitutional rights and one that the Court has consistently relied 
■^pon is iohnssui^zo^. 30 -, U.s. , 58 , 53 3 .,,, 

1^61 ( 1938 ) Which stated. Inter alia : 

'[C]ourts indulge every reasonable presum 
tlon aplnst waiver' of fundamental con¬ 
stitutional rights and...we 'do not pre¬ 
sume acquiescence in the los'^ nr r ^ 
tal rights.' ^ Pundarnen- 

30^ U.S. at kSH. 

In the more rf nAnf c:r.v,«e^ „i.t 

—‘ — ease, u.S. 2l8l, 93 

S.Ct. 20^a, 36 L.Ed. 2 d 85 ;' (igyq) tho *- 

the Court reviewed the concept 

OP "waiver" as it had developed in relation to constitutional 
rl^ts. explaining that ..Ca]l„ost without exception, the re,ulre.ent 
Of a knowing and Intelligent waiver has been applied only to 
those rights Which the Constitution guarantees to a criminal 

defendant In order to preserve a fair trial." ,,12 U.S. at 237 . 

The Court continued: 

The guarantees afforded a criminal defen¬ 
dant at trial al.so protect him at certain 
atages before the actual trial, and any L- 
leged waiver must meet the strict stanLrd 
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of a 'known* right. But the 'trial' 
guarantees that have been applied to the 
'pre-trial' stage of the criminal proc- 
cess are similarly designed to protect 
the fairness of the trial itself. 

Id. at 238 . 

It was on this basis, the Sehneekloth Court explains, that 
the Court In Wlranda v. Arl^, 38 I 1 U.S. 1136 , 86 S.Ct. 1602, 16 
L.Ed. 2 d 69 k (1966), found "the standards ol Johnson ...to be a nec¬ 
essary prerequisite to finding of a valid waiver." Sehneekloth 

(at 2k0). specifically citing Johnson v. Zerhst the Wranda Court 
had said: 

This Court has always set high standards 
of proof for the waiver of constitutional 
rights and we re-assert these standards 
as applied to in-custody interrogation. 

3Sk U.S. at 

Continuing its analysis, the Sehneekloth Court points out 
that there are differing standards for the determination of "consent" 
depending upon whether the person consenting has been placed into 
custody or is simply the subject of an, as yet, unfocused police in¬ 
vestigation. It noted that even in the context of consent to a 
search the less stringent requirements which attach thereto, "other 
courts have been particularly sensitive to the heightened possibil¬ 
ities for coercion when the 'consent' to a search was given by a 
person in custody." m 2 U.S. at 2^r) n. 29 . 
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Obviously, In the case of solf-lncrlmlnatlnG statements 
made v,here a person Is In eustody. these ■•helchtened posslbiutles 
for coercion" have been resoundingly pointed out by the Court In 
Mli^nda. etplalnlng that, "Interrogation Is psychologically rather 
than physically oriented....'and the blood of the accused Is not 
the only hallmark of an unconstitutional Inquisition.-" [citation 
omitted] 381i U.S. at MS. In a lengthy review of the typo of mod¬ 
ern, more subtle psychological techniques used by the police to ob¬ 
tain confessions the Court refers to the case of Mallnskl v. Hew 
York, 324 U.S. 401, 65 S.Ct. 781, 89 L.Ed. 1029 (1945), as Illus¬ 
trating one variant of these techniques that of "engendering fear." 

384 U.S. at 452 n. 17 . In 15 ^ 1 ^, „ ,, 3 , ,, 

the accused was, among other things. Interrogated „hu,e only 

partially clothed and with only a blanket in which to wrap himself, 

the total police interrogation procedure was found to be a violation 
of due process. 

The psychological effects on a man of being naked and bare¬ 
foot while all around him people are dressed - not to mention that 
he is black, and they are all white, that he Is In handcuffs, and that 
they are police - are thus not unknown In the law. One must there¬ 
fore wonder why the appellant In the Instant case was not given the 
elementary dignity of being permitted to put on at least shoes and 
cocks and a shirt .^efore being taken to the police station. If 
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this omission was by design, rather than by chance, which it was, 
then this poisoning of appellant's will is obvious. In his argu¬ 
ment to the State court on the motion to suppress the confession, 
the prosecuting attorney stated, as regards this issue: "What 
bearing this has as perhaps to the psychological coercion ...is 
minimum." [R. 289; A. 38] Apparently, this evaluation of the 
psychological effect of such exposure is not generally shared by 
prosecutors. The Mallnski Court quoted with distaste from the 
prosecutor's own words, in his summation to the jury: 

Of course, they had a right to undress 
him to look for bullet scars, and keep 
the clothes off him. That was quite proper 
police procedure. That is some more psychol¬ 
ogy - let him sit around with a blanket on 
him, humiliate him there for a v/hile; let 
him sit in the corner, let him think he 
is going to get a shellacking. 

32iJ U.S. at kOJ. 

Finding the total procedure reflected by this attitude t 
be in violation of due process, the Court further stated that a co 
erced or compelled confession, "may not be used to convict a defen 
dant and if it is introduced at the trial, the Judgment of convic¬ 
tion will be set aside even though the evidence apart from the con 
fession might have been sufficient to sustain the Jury's verdict." 
[Citations omitted] Id. at Mr. Justice Frankfurter, ampli¬ 

fied upon the Court's holding in his concurring opinion: 

[W]hen a conviction in a state court is pro¬ 
perly here for review, under a claim that a 
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right protected by the Fourteenth Amendment 
has been denied.... the question is not whether 
the record permits a finding, by a ten¬ 
uous process of psychological assumptions 
and reasoning, that MalJnski by means of a 
confession was forced to self-lncrlmlnation 
in defiance of the Fifth Amendment. The 
exact question is whether the criminal pro¬ 
ceedings which resulted in his conviction 
deprived him of the due process of law by 
which he was constitutionally entitled to 
have his guilt determined. 

Id. at 4 l 6 . 

In the somewhat more recent ease of Culombe v. Connecticut - 
367 U.S. 568 , 81 S.Ct. 1860 , 6 L.Ed.2<l 1037 (1961), the Court again 
dealt with the problem of voluntariness of a confession and this 
time spc-elflcally stated that In addition to the physical facts, 
the courts must examine the psychological facts, "because the concept 
of 'voluntariness' Is one which concerns a mental state...of Inter¬ 
nal 'psychological' fact." 367 C.S. at 603. Mr. Justice Frankfurter, 
who wrote one of four separate opinions holding the confession ob¬ 
tained was involuntai.y said that although the "crude historical" 
phase of an Inquiry Into the voluntariness of a confession Is "nor¬ 
mally" determined by "the highest Court of a State In which review 
may be had" the State court's "Inferences" as to the subjective men¬ 
tal state of the accused may not be used to-preelude review by a 
federal court. Justice Frankfurter continued by outlining the role 
of the federal courts when a confession Is challenged on the ground 
of psychological coercion as It was In Culombe and as It Is 
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In the present case of HAWKINS: 

No more restricted scope of revlev/ would 
suffice adequately to protect federal con¬ 
stitutional rights. P^or the mental state 
of involuntariness upon which the due pro¬ 
cess question turns can never be affirma¬ 
tively established other than circumstan¬ 
tially - that is, by Inference, and it can¬ 
not be competent to the trier of fact to 
preclude our review simply by declining to 
draw inferences v/hich the historical facts 
compel. Great weight, of course, is to be 
accorded to the inferences which are drawn 
by the state courts. In a dubious case, 
it is appropriate with due regard to fed- 
sral—state relations, that the state court's 
determination should control. But where 
on the uncontested external happenings, co¬ 
ercive forces set in motion only by state 
law enforcement officials are unmistakably 
in action; where these forces under all the 
prevailing states of stress are pov;erful 
enough to draw forth a confession; where, 
in fact, the confession does come forth and 
1 s claim'^d hy the dpfend.ant to have 
torted from him; and where he has acted as 
a man would act who is subjected to such an 
extracting process - where this is all that 
appears in the record - a state's judgment 
that the confession was voluntary cannot 
stand. 

'[I]f force has been applied, this Court does 
not leave to local determination whether or 
not the confession was voluntary. There is 
torture of mind as well as body; the will is 
as much affected by fear as by force. And 
there comes a point where this Court should 
not be ignorant as Judges of what we know as 
men.' [Citation emitted]. 

367 U.S. at 605 - 606 . 
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A I960 New York case, P eople v. Yukl . 25 li.Y.2d 585 , 307 
N.Y.S.Pd 857 , 256 tJ,E. 2 d 172 ( 1969 ) dealt v;lth what the Court In 
— —termed the "dilemma posed by police- Interrogation or 
suspects In custody and the Judicial use of Interrogated confessions 
[367 U.S. at 587 J, and the four-to-three decision of the New York 
Court of Appeals reflected the tension created by the " 0005003101111 ; 
Of the police for ferreting out crime with the right of the criminal 
defendant, however guilty, to be tried according to constitutional 
requirements." [367 U..S. at 569]. The four Judge majority found the 
challenged confession to be voluntary on the narrow ground that 

“^rnlngs arc required only at the time of a person Is taken 
Into custody or otherwise deprived of his freedom and the accused’s 
confession was the product of a "pre-custodlal" police station "In¬ 
terview." Judge Brel tel, wrote the ringing dissent. Referring to 
the unclothed condition of the accused - his .shoes and trousers 

had been taken from him during the "interview" for closer examination 
v/hen he made his confession. Judge Breitel said: 


He was shoeless, without trousers or 
undershorts, before he was given the man¬ 
dated warnings. If what preceded immedi¬ 
ately and what followed the giving of the 
warnings can be found to bo a voluntary 
waiver of constitutional rights and a vol¬ 
untary submission to police interrogation 
legal analysis becomes divorced from realitv 
aad the credible events. 

N.Y.2d at 59?. 
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stating facts highly reminiscent of the facts in the in¬ 
stant case. Judge Breltel emphasi 2 es that "[a] man, shoeless and 
all but naked, separated from his wife v/ho is elsewhere in the sta¬ 
tion house, alone, except for interrogating policemen" is in no 
"condition to make an intelligent, knowing, and voluntary waiver, 
even if the Miranda warnings are eventually given before admissions 
are made." 25 N.Y.2d at 598. Judge Breltel ends his opinion 
with a reminder: 

It is stating what is unnecessary that 
however repulsive and serious the crime, 
however patently guilty the defendant, 
the police interrogation process in this 
case, however zealously motivated, did not 
yield, under current mandated standards, 
evidence admissible in a Court of law. 

25 H.Y.2d at 599. 

People V. Yukl is frequently cited in New York cases. It 
is however, invariably cited in cases dealing with the issue of de¬ 
termining whether the defendant was in custody prior to receiving 

warnings. In the case at bar this is obviously not the is¬ 
sue. TIVIS TROIT HAWKINS was already under arrest . The testimony 
of his interrogators, which he contests, is that he received 
the appropriate warnings. Thus, the only issue is the one upon 
which Judge Breltel would have decided Yukl ; whether under the 
circumstances described it is possible "to conclude on any rational 
or credible basis that constitutional standards have been satisfied." 
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N.Y. 2 d at 597. Thus, the Judge concluded: 


[T]he warnings were given, and the 
waiver signed, as Yukl, at police re¬ 
quest, sat without shoes, trousers or 
jockey shorts, a circumstance that nec¬ 
essarily nulliried, even if without de- 
sign on the part of the police, the pos- 

nf of any recitation 

of Yukl's civil rights. Indeed, the 
situation as described, and even if fully 
credited, is a burlesque of advice con¬ 
cerning the constitutional privileges 
It hardly suggests an appropriate context 
for a voluntary knowing and intelligent 

-eir!lncrf privilege against 

25 n:y 2Trt 595-?96'’ 

As has been pointed out above, however, the violation of 
federal constitutional rights Is a matter for the federal courts. 
Thus, in S^onjC^^M^. A09 U.S. 229, 93 g.ct. 359, 39 L.Ed.2d 

^431 (497^}, T,rVt 4 4 - - - .U - 

cxiuiuunceu tne opinion of the Court 
stated in dictum, while upholding the Missouri Court's procedure 
on determining voluntariness, that: 

This, of course, does not end the matter. 

A state prisoner is free to resort to fed¬ 
eral habeas corpus with the claim that 
contrary to a State Court's Judgment, his 

confession was involuntary and Inadmissible 
as a matter of law. 

^09 U.S. at ?3l 

In McMann v. Richardson, 397 U.S. 759, 90 S.Ct. I99i, 25 
h.Ed.Sd 763 (1970), the supreme Court dealt with three aeparate Judg- 
ment.a of the Court of Appeala for the Second Circuit which had di¬ 
rected that hearlnB.t be held by the respective Dlstrl.-t Courts on 






petitions for habeas corpus. In each case, petitioners aDleged that 
their guilty pleas were motivated by the knowledge that a coerced 
confession was to be used against them. The Court, rejecting this 
line of argument stated: 

For the defendant who considers his 
confession involuntary and hence un¬ 
usable against him at a trial, ten¬ 
dering a plea of guilty would seem 
a most Improbable alternative. The 
sensible course would be to contest 
his guilt, prevail on his confession 
claim at trial, on appeal, or, if nec¬ 
essary , in a collateral proceeding. 

[A] guilty plea in such circumstances is 
nothing less than a refusal to present 
his federal claims to the state court in 
the first Instance - a choice by the de¬ 
fendant to take the benefits, if any, of 
a plea of guilty and then to pursue his 
coerced-confesslon claim in collateral 

W W W ^ . 

379 U.S. at 768. 

TIVIS TROIT HAWKINS, unlike the three petitioners in 
M c Mann v. Richardson , did indeed take the course which the Court 
found would be the "sensible” one for the defendant who considers 
his confession involuntary and one that was compelled by the know¬ 
ledge of his innocence, in spite of the well-known risks this 
"sensible" course entailed. Just as the Court in McMann v. Rlch - 
ards^ found that "[njothing in the train of events suggests that 
the defendant's plea, as distinguished from his confession is an 
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Involuntary act" there Is every reason to believe that the beha¬ 
vior of Ti.VIS HAWKINS suggests that he believed and acted ULon 
the asserted Involuntariness of his confession and upon the know¬ 
ledge of his innocence. In concluding, the Court again stressed 
that its reversal of the Court of Appeals orders directing evi¬ 
dentiary hearings was based on the fact, unlike TIVIS HAWKINS, that 
each of the petitioners had pleaded guilty after making their al¬ 
legedly coerced confessions: 

A conviction after trial in which a 
coerced confession is Introduced rests 
in part on the coerced confession, a 
constitutionally unacceptable basis for 
conviction. It is that conviction and 
the confession on which it rests that 
the defendant later attacks in collateral 
proceedings. The defendant who pleads 
guilty is in a different posture. He is 
convicted on his . . .^admission 1 n nnen eourt 
that he committed the crime charged against 
him. 

397 U.S. at 773 

Although McMann v. Richardson does not specifically deal 
with the issue presented in the Instant case, its underlying ra¬ 
tionale lends support to the position that in the case of TIVIS 
HAWKINS, who did not plead and who took the stand in his own de¬ 
fense, there is enough credence to his allegations that an evi¬ 
dentiary hearing by the District Court would have been appropriate 
and should be directed by this Court. 

In United States ex rel. Jefferson v. Follette . 396 P.2d 
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862 (2d Cir. 1968) the principle applied for in the instant case 
was affirmed. Although the specific challenge to the State pro¬ 
cedure was on different grounds, this Court found that although 
there had been a separate Huntley hearing on the voluntariness of 
petitioner's confession, it was nevertheless Inadequate. Thus 
the Court held that even though the State Court's findings were 
supported by the evidence adduced, the material facts were not ade¬ 
quately developed, and directed that a federal habeas corpus hearing 
be held by the United States District Court for the Southern 
District. 

United States ex rel. Joseph v. La Vallee . 290 P. Supp. 

90 (N.D.N.Y. 1968 ), also represents an Instance where in spite of 
the general Interest in comity, the Court found reason to Intervene 
in the State proceedings. In addition to the fact that the rever¬ 
sal of the Second Circuit decision by the Supreme Court in R oberts v. 
La Vallee , 389 U.S. ^10, 88 S.Ct. 19^, 19 L.Ed.2d ^41 (I 967 ) (per 
curiam), had signaled a possible new relationship between State and 
Federal Courts in relation to federal habeas corpus, the Court found 
an additional factor to support its grant of the writ: 

In this proceeding...we have another 
important factor in that the issue in 
this proceeding under discussion was 
presented to the Appellate Division and 
ruled against, [citation omitted] but 
leave to appeal to the Court of Appeals 
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was denied and thereror*e tne issue, 
on Its merits, never reached the high¬ 
est court of Nev/ York. 

290 F.Supp. at 93. 


j°^^^ son v. New Jersey . 38<l u.S. 719 , 86 S.Ct. 1772 , 

16 L.Ed.Zd 882 (1966), the Supreme Court held that while the addition 
procedural aafeeuards announced In Eccobedo and Miranda did not 
require retroactive application, '■[p]rlaoners may Invoke a eubatan- 
Mve teat of voluntarlneaa which, because of the persistence of 
abusive practices, has become increasingly meticulous through the 
years." 381t U.S. at 730. Thus, In Haynes v. Washington . 373 u.S. 
503 , 83 S.Ct. 1336, 10 L.Ed.Sd 513 (1963), the Court said that 
there are "unquestionably attendant circumstances which the accused 
Is entitled to have appropriately considered 1n rtetermlninw voj,,ntar- 
Iness and admissibility of his confession." 373 u.S. at 517 . 

It Is Just such "attendant circumstances", relating to the vol¬ 
untariness of his confession, which It Is urged must be considered 

by the federal courts on this habeas corpus petition of TIVls 
TROIT HAWKINS. 


» 
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POINT V 


THE V/ARRANTLESS SEARCH OP TIVIS HAWKINS'S 
HOME WAS IN VIOLATION OF HIS FOURTH AMEND¬ 
MENT RIGHTS AND THE FACTUAL AI-ffilGUITY SUR¬ 
ROUNDING THE CIRCUMSTNACES OF HIS ARREST 
MINIMALLY REQUIRED THE DISTRICT COURT TO 
INDEPENDENTLY DETERMINE THE FACTS. 


The Court's decision in Townsend v. Sain . 372 U.S. 293, 

83 S.Ct. 7^)5, 9 L.Ed.2d 770 (I 963 ), comprehensively reviewed the role 
of the federal court in a habeas corpus proceeding. The Court 
stated, inter alia: 


Although the district judge may, where 
the State Court has reliably found the 
relevant facts, defer to the State Court's 
findings of fact, he may not defer to its 
findings of law. It is the district 
Judge's duty to apply the applicable fed¬ 
eral law to the State Court fact findings 
independently. The state conclusions of 
law may not be given binding weight on 
habeas. That wa-- settled in Brown v. 

3^^^ U.S. 4^3, 506 (opinion of Mr. 

Justice P’rankfurter). 

372 U.S. at 318. 

Yet in V. RichjT^, 365 U.S. 534, 8 l S.Ct. 735 , 5 

L.Ld.2d 760 ( 1961 ), the Court had pointed out: 

Of course, so-called facts and their con¬ 
stitutional significance may be so blended 
that they cannot be severed in consideration. 

365 U.S. at 546. 
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Examples of such "blending" of fact and law can be seen in 
the present case. Perhaps this is most clearly Illustrated by the 
issue of whether the search of petitioner's home, subsequent to his 
arrest, was a lawful search incident to a valid arrest. Even as¬ 
suming, arguendo , that the arrest was based upon sufficient infor¬ 
mation to meet the standard of probable cause, there is conflicting 
evidence as to whether petitioner was arrested outside his home as 
he testifies or as he was standing in his doorway as the arresting 
^sintains. Thus, what would seem to be a rather inconse¬ 
quential detail relative to the general scheme of things and rela¬ 
tive to the vast scope of the factual background in this case, be¬ 
comes critical in determining whether thie law was correctly applied 
as to whether the evidence seized in the defendant's home was pro¬ 
perly admitted .a’- trial. The prosecuting attorney in the Respon¬ 
dent s Brief submitted to the State Court on the appellate review 
of this case, invoked the Supreme Court's decision in Chlmel v. 
-California , 395 U.S. 7h2, 89 S.Ct. 203^, 23 L.Ed.2d 685 (1969) for 
the "definitive" law on the permissible area of a search incident 
to arrest [Respondent's Brief 26; A. 39 ]. Thus, he cites Chimel 
for the proposition that the area of search Includes, "the petition¬ 
er's person and the area from within which he might have obtained 
either a weapon or something that could have been used as evidence 
against him," (395 U.S. at 768 ) and then continues to reason that 






"a search of the living room to which that door [the doorway in 
which the appellant was allegedly standing] gave accw*ss, was com¬ 
pletely permissible. 

According to the argument of the District Attorney, if 
the Appellant was standing in the doorway at the moment of his 
arrest, the applicable law, as stated in Chimel provides a legal 
basis for the search, whereas if the petitioner was arrested out¬ 
side of his home, the search is not lawful since it did not cover 
the area within the petitioner’s control. This line of argument, 
however, ignores the question of whether the seized evidence was 
in fact within "the area from...which he might gain possession of 
a weapon or destructible evidence" - the Chimel standard (395 U.S. 
at 763), and unfortunately, the decision and opinion of the trial 
Judge denying the motion to suppress the evidence provides no 
guidance for determining the basis upon which this issue was re¬ 
solved. Furthermore, there was an additional substantial issue as 
to the contemporaneousness of the search, since it was not conducted 
by the arresting officer, but by another officer who had to be called 
to the scene and came back with the arresting officer after the de¬ 
fendant was removed. In Shipley v. California . 395 U.S. 8l8, 89 
S.Ct. 2053 , 23 L.Ed.2d 732 ( 1969 ), the Court had stated: "The Court 
has consistently held that a search ’can be incident to an arrest 
only if it is substantially contemporaneous with the arrest....’" 
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395 U.S. at 819 . 


Ths decision and opinion of the Court, hov/ever, rnerely 

restates the testimony on both sides and simply ends with the con- 

clusary statement that: 

Upon the testimony adduced at this 
hearing the Court finds that the po¬ 
lice had reasonable cause to believe 
that the crime of murder had been com¬ 
mitted and that the defendant had com¬ 
mitted such crime. Under those circum¬ 
stances, the arrest of the defendant 
was lawful and the search was reasonable 
as incidental to the said valid arrest. 

The Court concludes that the evidence 
seized should not be suppressed. [R. 

^<08; A. 40] 

Thus, it would appear to be impossible for the Federal 
Court to fulfill its function of reviewing the State Court's fin¬ 
dings of law without rehearsing the factual evidence on which the 
legal results reached by the trial Judge were baspd. In his brief 
on appeal to the State Court, the prosecuting attorney had argued, 
and thus might presumably argue again, that the specific article 
which is the subject of this "torrent of argument" is "a shirt, 
that's all, a shirt that was draped on living room couch" [R. 25; 

A. ill] thereby Implying, of course, that it is not worth arguing 
about. There are, however, two urgent reasons why this seizure by 
the police without a warrant is very much worth ai’guing about. The 
lirst is that in spite of the Dlsti-lct attorney's apparent cavalier 
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attitude and although it Is indeed only one of numerous physical 
exhibits introducing evidence by the state, it is the only piece 
of evidence out of all the evidence collected at the scene of 
the crime, which establishes even a circumstantial link between 
the appellant and the crime.* The second reason that the police 
seizure of this shirt which the defendant had casually dropped on 
his living room couch the night before (in the typical way that 
people do), must be challenged is that the Fourth Amendment guaran¬ 
tee against unwarranted search and seizure was established for the 
very purpose of protecting the expectations of privacy in one's 
home that are reflected by such casual, private bahavior as the ap¬ 
pellant's. In Mapp V. Ohio , 36? U.3. 643, 8 l S.Ct. 1684, 6 L.Ed. 

2d 108 l ( 1961 ), it was held that since the Fourth Amendment's right 
of privacy was enforceable against the states through the Due Pro¬ 
cess Clause of the Fourteenth Amendment, it should be enforceable 
against them by the same sanction of exclusion as is used against 
the Federal Government; that "no man is to be convicted on unconstl- 


* It might be a point of collateral Interest that it is not 

even the shirt itself, but rather some napkins presumably found 
in the pocket of the shirt which establish this circumstantial 
j.lnk with the victim*and ironically, these napkins were the only 
piece of evidence presumably gathered the day of the discovery 
which were not carefully and separately packaged, scaled and 
tagged to mri.rk them as to when and where they were discovered. 
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tutional evidence." at 657. The Court, quoting from Boyd v. 

yi l L ^ . pP S ^ tates , 116 U.S. 6 l 6 , 630 , 6 S.Ct. 52 ^, 29 L.Ed. 7^6 ( 1386) 
said: 


[T]he doctrines of...[the Fourth and 
Fifth] Amendments epply to all inva¬ 
sions on the part of the government and 
its employees of the sanctity of a man's 
home and the privacies of life. It is 
not the breaking of his doors, and the 
rummaging of his drawers that cons titutes 
the essence of the offence; but it is the 
Invasion of his indefensible right of 
personal security, personal liberty and 
private property....Breaking into a house 
and opening boxes and drawers are cir¬ 
cumstances of aggravation; but any for¬ 
cible and compulsory extortion of a man's 
ov/n testimony or of his private papers to 
be used as evidence to convict him of crime 
is within the condemnation...[of those 
amendments]. 

It is therefore urp:ed that since a serious nurstion is 
presented in this case as to whether the State court correctly ap¬ 
plied the law in regai-d to the exclusion of evidence illegally 
seized; and since the legality of the search may depend on the 
factual issue of whether the defendant stepped outside his house 
to ask the police what they wante (after his wife had spotted them 
outside), or whether he remained standing in his doorway, the federal 
court has a duty to look at this factual issue anew in order to ful¬ 
fill its function of protecting the appellant's federally guaranteed 
rights. The Supreme Court in T^ownsend v. Sain clearly stated the 
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extent of the obligation of the Federal District Court: 

Even if all the relevant facts were 
presented in the state-court hearing, 
it may be that the fact-finding pro- 
, cedure there employed was not adequate 

for reaching reasonably correct results. 

If the state trial judge has made ser¬ 
ious procedural errors (respecting the 
claim pressed in federal habeas) in 
such things as the burden of proof, a 
federal hearing is required. 

372 U.S. at 316 . 

Appellant is not challenging the procedure of the sup¬ 
pression hearing as much as he is challenging the fact that the 
lack of articulated grounds for the decision have made it impos¬ 
sible to ascertain whether the decision was based on a particular 
interpretation of the facts or the law. Thus, no basis of review 
xo pAuvxded; there is xiu way of ueLerminlxni wheLiier Lxje law was 
correctly or Incorrectly applied. 


U 



CONCLUSION 


In Harris v. Nelson . 39‘i U.S. 286, 89 S.Ct. 1082, 22 
L.Ed.2d 281 (1969), the Supreme Coui’t stated: 

The very nature of the writ demands 
that It be administered with the ini¬ 
tiative and flexibility essential to 
insure that miscarriages of justice with¬ 
in its reach are surfaced and corrected. 

Since, as Relator-Appellant urges, the State fact-finding 
procedure did not adequately determine all the underlying factual 
disputes necessary for a proper application of the law and since 
there is undisputed evidence on the exiting record that TIVIS 
HAWKINS was deprived of his rights under the Fourteenth Amendment 
of the United States Constitution, it is urged that the Court ex¬ 
ercise its discretionary powers to grant an evidentiary hearing 
or authorize the issuance of a writ of habeas corpus forthwith. 


Respectfuily submitted, 

ZANE and ZANE, 

Attorneys for Relator-Appellant, 
One Rockefeller Plaza, 

New York 10020. 

(212) 2iJ5 - 2222 


James L. Zane, 
Of Counsel 
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